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COLLEGE OF SOUTHERN MARYLAND

MEMORANDUM OPI NI ON

Presently pending and ready for resolution is the notion by
Plaintiff, Linda Susan Kyte, to w thdraw her clains against
Col | ege of Southern Maryl and, Defendant. Because of the late
stage of the proceedings, Defendant, while not objecting to
di sm ssal of the clainms, seeks some protection from having to
face a renewed action if Plaintiff changes her mnd at sone
| ater date. Specifically, Defendant seeks either dism ssal with
prejudice or a ruling that any refiled case will be conditioned
on the paynment of costs of this action, including attorney’s
fees. The issues are briefed and the court now rul es pursuant
to Local Rule 105.6, no hearing being deened necessary. For the
following reasons, Plaintiff’s request to wthdraw her clains
wi t hout prejudice will be granted, although any refiling of the
claims will be subject to Rule 41(d).

After a defendant has answered a conpl aint, “an action shall

not be dism ssed at the plaintiff’s instance save upon order of



t he court and upon such terns and conditions as the court deens
proper.” Fed. R Civ.P. 41(a)(2). As a general rule, a
“plaintiff’s motion for voluntary dism ssal wthout prejudice
under Rule 41(a)(2) should not be denied absent substanti al
prejudice to the defendant.” Andes v. Versant Corp., 788 F.2d
1033, 1036 (4" Cir. 1986). A district court, however, my
di sm ss an action under Rule 41(a)(2) with prejudice, see Choice
Hotels Int'l Inc. v. Goodwi n and Boone, 11 F.3d 469, 471 (4th
Cir. 1993), at least as long as the plaintiff has adequate
notice that dismssal with prejudice is contenplated. Andes,
788 F.2d at 1037 (“It upsets notions of fundanmental fairness for
a court, in response to a party’s request for dism ssal w thout
prejudice, to grant the request by dism ssing with prejudice,
while failing to give the noving party notice of its inclination
to inpose this extrene renedy.”). Furthernore, a court may al so
condition a voluntary di sm ssal w thout prejudice on the paynment
of the nonmoving party’ s attorneys’ fees and costs in the
litigation under sonme circunmstances, but such a conditionis far
fromautomatic. See Davis v. USX Corp., 819 F.2d 1270, 1276 (4th
Cir. 1987). Ordinarily those fees should be limted to work
that could not be used again in a future suit. |Id.

A non-exhaustive four factor list that a district court

shoul d consider inruling on a Rule 41(a)(2) dism ssal notionis
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soneti mes consulted. See Dean v. WR Foods, Inc., 204 F.R D
75, 77 (WD. Va. 2001) (citing Teck Gen. P ship v. Crown Cent.
Petrol eum Corp., 28 F.Supp.2d 989, 991 (E.D.Va. 1998)). The
factors are: (1) the opposing party’ s effort and expense in
preparing for trial; (2) excessive delay or |ack of diligence on
the part of the movant; (3) insufficient explanation of the need
for a dismssal; and (4) the present stage of the litigation,
i.e., whether a dispositive notion is pending. Dean, 204 F.R. D
at 77; see also Wlson v. Eli Lilly & Co., 222 F.R D. 99, 100
(D.Md. 2004).
In addition to governing the dism ssal of actions, Rule

41(d) al so provides:

If a plaintiff who has once dism ssed an

action in any court conmmences an action

based upon or including the sanme claim

agai nst the same defendant, the court nmay

make such order for the payment of costs of

the action previously dism ssed as it my

deem proper and may stay the proceedings in

the action until the plaintiff has conplied

with the order.
Most courts that have considered the question determ ne that
attorney’s fees can be part of the contingency costs that nust
be paid if a new action is filed, particularly if those courts

permt paynment of attorney’'s fees to be a condition of dism ssal

wi t hout prejudice under Rule 41(a). See Edward X. Clinton, Jr.,



Does Rule 41(d) Authorize an Award of Attorney’s Fees?, 71 St.

John’s L. Rev. 81 (Wnter 1997).

It is, thus, inportant to note the stage of the litigation
at which Plaintiff seeks to dismss in order to assess any
prejudice to Defendant and whether any attorney tine would be
wasted if the case were to be refiled. The original conplaint
was filed on Septenber 4, 2003, an anended conplaint was filed
on January 7, 2004, and an answer was filed shortly thereafter.
A scheduling order was entered, setting a discovery deadline of
June 3, 2004 and a notions deadline of July 5. Status reports
were due on June 3. Counsel stipulated to an extension of tine
to file expert disclosures, but otherwise the file reflects no
activity. On June 9, the court requested counsel to file the
overdue status reports, and, on June 23, counsel for Plaintiff
reported a settlenent in principle. Two nonths |ater, the court
agai n requested a status report, pronpting counsel for Plaintiff
to file a motion for |eave to wthdraw. At that stage, the
court referred the case to a magistrate judge for ADR
Plaintiff’s pro se request for the appointnment of counsel was
denied and a settlenent conference was set before Magistrate
Judge Schul ze. On October 26, the court granted counsel’s

motion to wthdraw and directed the parties to conplete



di scovery within 60 days. On Decenber 17, Plaintiff filed the
notion to w thdraw cl ai ns.

In its response to Plaintiff’s notion, Defendant recites
that limted witten discovery was propounded by Defendant in
April, but Plaintiff never answered; the parties engaged in
settlement discussions from May to July, and reached a
settlement in principle by June 23, 2004. Def ense counsel
prepared the draft docunents which were sent to Plaintiff’s
counsel on July 23, 2004. Apparently, Plaintiff’s counsel were
unable to secure final consent and execution of the docunents,
and nmoved for |eave to withdraw on August 20, 2004. After the
settlement conference before Judge Schulze, and the court’s
order to conplete discovery by Decenber 27, Defendant served
renewed written discovery requests on Plaintiff and noted
Plaintiff’s deposition for Decenmber 22, 2004. Plaintiff never
responded to the witten discovery, and, on Decenber 16,
Def endant’ s counsel sent a rem nder letter to Plaintiff. On
Decenmber 17, Plaintiff’'s request to withdraw her clainms was
filed.

Plaintiff’'s request to withdraw her clains recites that her
fam ly' s health and her own nental and physical health continue
to deteriorate and she no | onger has the noney to continue. In

her reply to Defendant’s opposition, she asserts that the



“agreenent in principle” included a paynent to her of $10,000 in
tax free dollars (which was less than she had spent on the
case), and that the draft agreenment she |later saw did not have
t hat provision, and had others that she found objectionable.
She al so asserts that she cannot find another attorney within
Maryl and to assist her, that some of her clainms are not tinme
barred, and that because she has already spent a good deal of
noney on the case, she should not have to pay Defendant’'s fees
now or in the future.

It is not clear how nmuch time was spent by counsel on the
nerits of the dispute, but it appears that both sides were
initially content to explore settlenent wthout conducting
formal discovery. Ot her than potentially facing renewed
litigation, Defendant points to no prejudice from di sm ssal at
this time. Thus, there is no need to consider dismssal wth
prejudice. The only question is whether Plaintiff should, if
she seeks to file again, have to pay Defendant’s costs incurred
in this case as a condition. Def endant has not substanti ated
t hat substantial attorney time was devoted to tasks that would
not be wuseful in renewed Ilitigation. Further, Rule 41(d)
automatically nmkes paynment of prior costs a possibility

whenever a new suit is filed. See Fed.R Civ.P. 41(d).



Accordingly, Plaintiff’s request to dismss this action
wi t hout prejudice will be granted, but Plaintiff is advised that
the provisions of Rule 41(d) m ght be invoked if the case is

refiled in this court. A separate Order will be entered.

/sl
DEBORAH K. CHASANOW
United States District Judge

February 18, 2005
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ORDER

For the reasons stated in the foregoi ng Menorandum Opi ni on,
it is this 18!"h day of February, 2005, by the United States
District Court for the District of Maryl and, ORDERED t hat:

1. Plaintiff’s Motionto Wthdraw All Cl ai ns (Paper 26) BE,
and the sanme hereby IS, GRANTED;

2. The conplaint BE, and the same hereby 1S, DI SM SSED
wi t hout prejudice; and

3. Theclerk will transmt copies of the Menorandum Opi ni on
and this Order to Plaintiff and to counsel for Defendant and
CLOSE this case.

/sl

DEBORAH K. CHASANOW
United States District Judge




